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In the Court of Appeals of the District of Columbia. 


No. 2594. 

Cuno H. Rudolph et al., Appellants, 

vs. 

The Blake and Knowles Steam Pump Works, a Body Corporate. 


a Supreme Court of the District of Columbia. 

In Equity. No. 28174. 

The Blake and Knowles Steam Pump Works, a Bodv Corporate 

Plaintiff, " F 

vs. 

Cuno H. Rudolph, John A. Johnston, and W. V. Judson Com¬ 
missioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, m the above-entitled cause, to wit: 

1 Bill. 


Filed Novemlier 21, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28174. 

The Blake and Knowles Steam Pump Works, a Bodv Corporate 

Complainant, 

vs. 

Hkx.ry. R F - M 'cfari.and, Henry L. West. Jay J. Morrow. Com. 
missioned of the District of Columbia; Chapin Brown and Fill- 
more Beall, Trustee, Defendants. 


To the Supreme Court of the District of Columbia 
Equity Court: ’ 

The complainant complains as follows: 

1. It is a body corporate, duly organized under and 
1—2594a 


Holding an 
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the laws of t-lie State of New Jersey, and brings this suit in its own 
right. 

2. The defendants, Henrv B. F. Macfarland, Henry L. West and 
Jay J. Morrow, are citizens of the United States and residents of the 
District of Columbia. They are the Commissioners of the District 
of Columbia, and are sued as such. The defendant, Chapin Brown, 
is a citizen of 11 le I nited States and a resident of the District of 
Columbia, and is sued in his own right. The defendant, Fillmore 
Beall, is a citizen of the United States, and a resident of the State of 
Maryland. He is sued as surviving Trustee under the deeds 
2 of trust hereinbelow mentioned. 

3. On or about the 21st day of March, 1888, the defend¬ 
ant, Chapin Brown, was the owner in fee simple of all those several 
pieces or parcels of land situated in the District of Columbia, known 
and described as lots 10b, 107, 108, 142, 148, and 144 in Chapin 
Brown’s recorded sulnlivision of part of Mount Pleasant, and also 
the following described real estate, situated in said District, which 
lies north of said lots 108 and 144, which said last mentioned piece 
or parcel of land is described as follows: Beginning for the same at 
the intersection of Old Piney Branch Hoad and the Old Fourteenth 
Street Road and running thence Southerly on the West side of the 
Old Pinev Branch Road 88 rods to a stake and stone: thence north 


50 and r L» degrees west about *20 rods to the land formerly owned by 
Hiram Walbridge: thence North by said Walbridge’s land about 8 
rods to tbe center of Piney Branch Stream: thence Easterly on said 
stream to the Old Piney Branch Road: and thence South Westerly 
by said Road to the place of beginning. 

Being so seized and possessed of said pieces or parcels of land, 
the defendant. Chapin Brown, on the 21st day of March, 1888, made, 
executed and delivered his deed conveying the said described parcels 
of land to Fillmore Beall and George II. Stover, in trust to secure 
ihc pavment of an indebtedness due by Austin P. Brown, a brother 
of the defendant, Chapin Brown, to The George F. Blake Manufac¬ 
turing Company of Boston. Massachusetts, which said indebtedness 
v.as represented by the promissory note of the said Austin P. Brown, 
for $18,642.19, dated March 5th, 1888, payable to the order 
3 of one George M. Robeson, three years after date, with in¬ 
terest at the rate of six per cent, per annum, said deed of trust 
reciting that it was made to secure the payment of said note when 
and as the same should become due, with all interests and costs due 
and accruing thereon. Said deed of trust, a copy of which is hereto 
annexed and marked exhibit B. & K. No. 1, and prayed to l>e taken 
as part hereof, was duly recorded in Liber 1301, folio 401, of the 
Land Records of the District of Columbia. 

4. At or about the time said first mentioned deed of trust was 


executed, the payee in said note, George M. Robeson, endorsed said 
promissory note in blank, and transferred it to The George F. Blake 
Manufacturing Company of Massachusetts. Prior to the maturity 
of said note, said The George F. Blake Manufacturing Company of 
Massachusetts for a valuable consideration assigned and transferred 


said note to The George F. Blake Manufacturing Company of New 
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Jersey, which said Company on or about the 30th day of June, 
1003, assigned, transferred and delivered said note, for a valuable 
consideration, to the complainant herein. The note secured by said 
deed of trust having matured, and not having been paid, a sale of 
the above described property was contemplated by The George F. 
Blake Manufacturing Company of New Jersey, the then holder of 
said note, when it was discovered that said deed of trust, by a clerical 
error of omission was incomplete, in that it purported to authorize a 
sale by the trustees upon payment of the note secured, instead of 
upon default in such payment. Upon discovery of this error the 
attention of the defendant Brown was called thereto and after 
4 extended negotiations, he, on the 12th day of October, 1895, 
executed and delivered to The George F. Blake Manufactur¬ 
ing Company of New Jersey, the then holder of the note described 
in the first mentioned deed of trust a deed conveying to said Fill¬ 
more Beall and George H. Stover the above described real estate, in 
and upon the trusts set forth in said deed, and reciting in said deed 
the fact of the clerical error in the first mentioned deed of trust and 
flie intention on his part to correct said mistake and properly secure 
the note mentioned and described in said first deed of trust. Said 
last named deed of trust, a copy of which is hereto annexed, marked 
exhibit B. & K. No. 2, and prayed to be taken as part hereof, was 
duly recorded in Liber 2065, folio 102 of said Land Records. 

5. The complainant still remains the owner and holder of said 
note, the entire amount of which with interest from the date of said 
note at the rate of six per centum per annum is now due said com¬ 
plainant, Complainant further avers that all taxes due upon the 
land described in said deed of trust up to and including the taxes for 
the fiscal year ending June 30th, 1904, have been paid by the com¬ 
plainant, or by the former holders of said note under whom the com¬ 
plainant derives its title. 


0. On the 7th day of May, 1907, the Commissioners for the Dis¬ 
trict of Columbia, acting under the authority of an Act of Congress, 
entitled “An act for the opening of a connecting parkway along 
Piney Branch between Sixteenth Street and Rock Creek Park, Dis¬ 
trict of Columbia, 5 approved on the 27th day of February, 
5 1907, filed in (lie Supreme Court of the District of Columbia 

a petition praying for the condemnation of the land described 
in said petition for tlie purposes mentioned in said Act of Congress. 
Said condemnation proceeding is entitled “In re opening of a con¬ 
necting parkway along Piney Branch between 16th Street and Rock 
Creek Park,” and is No. 735 on the District Court docket. Among 
the pieces or parcels of land prayed to be condemned was part of the 
land described in said deeds of trust, which said part is described as 
follows: part of a tract of land lying north of the north line of 
Chapin Brown's subdivision of part of Mount Pleasant, west and 
north of old Piney Branch Road and south of lots 17 and 18 of 
Blagden’s subdivision, now assessed as parcel 69/6, beginning for 
the same at the southwest corner of lot 17 Blagden’s subdivision and 
running thence with the southerly boundary of said lot No. 73° 49' 
East 302.10 feet; thence north 51° 54' East 110.55 feet; thence 
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South 15° lG' East 65.12 feet; thence South 43° 08' West 288.35 
feet; thence South 65° 07' 30" West 326.62 feet; thence North 57° 
41' West 238.63 feet; thence South 89° 52' 30" East 53 feet; thence 
north 62° 03' 30" East 280.4 feet to the place of beginning, con¬ 
taining 100,225 square feet. The land so condemned comprised 
over two-thirds in quantity and value of the land covered by said 
deeds of trust. 

After due proceedings had, the jury acting in said condemnation 
proceeding filed their award on the 2nd day of October, 1907, 
whereby they awarded for said tract of land next above described the 
sum of $14,031.50, less $150.00 charged against said parcel 

6 of land as benefits. The verdict of said jury was finally con¬ 
firmed by decree of the Court on the 18th day of December, 

1907. Subsequent to said confirmation by the Court, it was brought 
to the attention of the defendants, the Commissioners of the District 
of Columbia, that the complainant held and owned the promissory 
note hereinabove mentioned which was secured by the two deeds 
of trust above set forth, and demand was made upon said Commis¬ 
sioners that the net amount of the award for the land so condemned 
and taken by the District of Columbia should be paid to the com¬ 
plainant. The Commissioners of the District of Columbia decline 
to accede to the request of the complainant, because, as they claim, 
the defendant. Chapin Brown, asserts to them that he is the person 
entitled to receive said award. Said award has not been paid to the 
complainant, but is now held by the defendants, the Commissioners 
of the District of Columbia. 

7. Prior to the year 1904, demand was made by the complainant 
upon the defendant. Beall, the surviving Trustee under said deeds 
of trust, to sell the property therein described on account of the de¬ 
fault in the payment of said note and interest, which demand was 
thereupon brought to the attention of said Chapin Brown, when he 
insisted upon his right under said deeds of trust to dedicate a street 
or streets through that part of the land mentioned in said deeds of 
trust as “the five acres,” which was unsubdivided, and a written no¬ 
tice of the form of dedication so intended by him to be made was 
served upon the complainant. In the year 1904, it was agreed be¬ 
tween said Chapin Brown and the complainant that it would 

7 be for the benefit of all parties concerned that said deeds of 
trust should be released and that simultaneously with the re¬ 
lease of said deeds of trust, he, said Chapin Brown, would execute 
and deliver a declaration of trust to the complainant, which said 
declaration of trust would fully express and set forth the true in¬ 
terest of the complainant and the rights of said Brown as reserved 
to him in said deeds of trust. Full and complete evidence of the 
legal transfer of said promissory note from The George F. Blake 
Manufacturing Company of Massachusetts to The George F. Blake 
Manufacturing Company of New Jersey, and by it to the complain¬ 
ant. was at that time made known and exhibited to the defendant, 
Chapin Brown, at his request. The said Chapin Brown from time 
to time thereafter promised to execute and deliver the declaration of 
trust above referred to to the complainant, but he postponed compli- 
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mice with such promise on different grounds, among others that he 
wished to obtain further evidence as to the transfer of the title to 
said promissory note from the original payee to the complainant. 
1 his continued until on or about the — day of 1907, and until 
after the testimony in said condemnation proceedings had been 
closed. lie then informed the complainant that he would execute 
no such declaration of trust, and at the same time claimed that the 
complainant was not entitled to enforce said deeds of trust or to claim 
miv part of the proceeds of said condemnation, on the ground, as 
lie asserted, that prior to the execution of the second deed of trust 
said note had been transferred by The George F. Blake Manufactur¬ 
ing Company of Massachusetts to the George F. Blake Manu- 

8 factoring Company of New Jersey, which latter Company at 
that time was the owner and holder of said note. That on 

the 18th day of December, 1907, the award of the jury in said con¬ 
demnation proceedings was confirmed by the Supreme Court of the 
District of Columbia, and thereafter the case was referred to the 
Auditor of the District to pass upon the question of the title to the 
several parcels of land involved in the condemnation proceeding 
and report to the Commissioners to whom the several amounts 
awarded should be paid. 

8. W bile said condemnation proceedings were going on, the de¬ 
fendant, Brown, on several occasions represented to John C. Ileald, 
who was then acting as the attorney for the complainant in the mat¬ 
ter of its claim hereinabove set forth, that it would be better for him, 
said Ileald, not to take any part in the condemnation proceedings, 
because he, the defendant, Brown, for reasons which he stated to said 
Ileald at that time, could probably obtain a larger award for the 
land covered by said deeds of trust involved in said proceedings if 
said Ileald would stay away. Thereafter, and within a few days 
after the 21st day of March, 1908, said defendant Brown stated to 
said TTeald that the complainant would not be entitled to enforce 
said deed of trust or receive any part of said award for the reason 
that more than twenty years had elapsed since the date of said first 
deed of trust. 

After the approval of the award of the jury, as aforesaid, and while 
the Auditor of the District was making inquiries in regard 

9 to the title of the respective parcels of land condemned, the 
defendant Brown appeared before said Auditor and endeav¬ 
ored to get him to report that lie, Brown, alone was entitled to the 
amount awarded for the land hereinabove referred to. Said Auditor 
refused to make such a recommendation, and it subsequently came 
to the knowledge of said Auditor and the defendants, the Commis¬ 
sioners of the District of Columbia, that this complainant claimed 
to bo entitled to the whole of said fund, and the defendants, the 
Commissioners of the District of Columbia, have declined to pay 
the money to anybody until the rights of the respective parties have 
been adjudicated by the Court. 

9. The defendant, Fillmore Beall, so far as the complainant is 
informed, has made no claim to said fund, or any part thereof, but 
inasmuch as under said deeds of trust the legal title of the land con- 
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demned was in him at the time of the condemnation the complain¬ 
ant is advised that as a matter of abundant caution said Fillmore 
Beall should be made a party to this suit. The complainant asks 
no relief as against him. Said George H. Stover died in 1897. 

Being without any adequate remedy except in this Honorable 
Court, the complainant prays: 

1. That a Receiver or Receivers may he forthwith appointed by 
this Honorable Court to take and hold, subject to the further order 
of the Court, the fund of $18,881.50, hereinabove referred to, being 
the net amount of tHe award by the jury in said condemnation for 
that part of the land covered by said deeds of trust, which was in¬ 
volved in said condemnation proceedings. 

10 2. That at the final hearing of this case, the Court shall 

direct said fund together with the income thereof to be paid 
to the complainant. 

3. That tlie defendant, Chapin Brown, may be enjoined pending 
this suit and perpetually thereafter from asserting any claim to said 
fund, and from asserting or claiming that said deed of trust dated 
the 12th day of October. 1895, is not a good and valid security, as it 
purports to be. 

4. That the writ of subpoena may issue addressed to the defend¬ 
ants. and each of them, requiring them to appear at some certain 
day to he named therein to answer this hill and to abide by and per¬ 
form such order and decree as may he made herein, and for such 
other and further relief as to the Court shall seem meet. 

The defendants to this hill of complaint are Henry B. F. Macfar- 
land. Henry L. West and Jay 9. Morrow, Commissioners of the Dis¬ 
trict of Columbia: Chapin Brown, and Fillmore Beall, Trustee. 

THE BLAKE & KNOWLES STEAM PUMP 
WORKS, 

Bv NATHAN FLEISCHER. Treasurer. 

T. Nathan Fleischer, on oath say that I am the Treasurer of the 
complainant. The Blake and Knowles Steam Pump Works; that I 
have read the foregoing bill of complaint by me subscribed, and 
know the contents thereof; that the facts therein stated of my own 
knowledge are true: and that those stated as upon information and 
belief I believe to be true. 

NATHAN FLEISCHER. 

A. S. WORTHINGTON, 

Solicitor for Complainant. 

11-129 Subscribed and sworn to before me, a Notary Public 
in and for the County of New York, State of New York, 
this 18th day of November, A. D. 1908. 

[seal.] ALEXANDER D. CHEW, 

Notary Public, County of New York, 

State of New York. 
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A nswer of Commissioners, D. C. 

% 

Filed December 2, 1909. 

****** 


To the Honorable Justices of the Supreme Court of the District of 

Columbia, holding Special Term in Equity: 

The answer of the defendants Henry B. F. Macfarland, Ilenry L. 
\\ est and 'William A". Judson, to the bill of complaint in the above- 
entitled cause filed, respectfully shows unto this Honorable Court as 
follows: 

1. These defendants can neither admit nor deny the allegations 
contained in the first paragraph of said bill, as they have no per¬ 
sonal knowledge of* the same and if the said allegations be material 
to the interests of the District of Columbia, these defendants as Com¬ 
missioners of the District of Columbia, demand strict proof of the 
same. 


2. These defendants admit that they are citizens of the United 
States and residents of the District of Columbia. The defendants 
Henry B. F. Macfarland and Henry L. West aver that they were 
at the time and since the filing of the bill of complaint in this cause 
Commissioners of said District of Columbia. The defendant Wil¬ 
liam V. Judson says that he has been substituted as Commissioner 
of the District of Columbia in the place and stead of the defendant 
Jay J. Morrow, named in the original bill, since the filing thereof. 
These defendants can neither admit nor deny the other allegations 
contained in said second paragraph of said bill, except as to 
131 the citizenship of the defendants Brown and Beall. 

3. These defendants have no personal knowledge of the 
allegations contained in the third paragraph of said bill and can 
neither admit nor deny the same, and if they be material to their 
interests, they demand strict proof thereof. 

4. These defendants have no personal knowledge of the allega¬ 
tions contained in the fourth paragraph of said bill and can neither 
admit nor deny the same, and if they be material to their interests, 
they demand strict proof thereof. 

5. These defendants have no personal knowledge of the allega¬ 
tions contained in the fifth paragraph of said bill and can neither 
admit nor deny the same, and if they be material to their interests, 
they demand strict proof thereof. 

C). These defendants admit generally the allegations contained in 
the sixth paragraph of said bill, but pray a reference to the con¬ 
demnation proceedings No. 735 on the District Court Docket, men¬ 
tioned in said sixth paragraph, for the record evidence of the allega¬ 
tions contained in said paragraph, the award in which said cause 
is hereto annexed and made a part hereof. They admit the demand 
upon them by the complainant in this suit for the payment of said 
award and also a demand by their co-defendant Chapin Brown for 
the payment of said award to him; they aver that the said award 
or fund is now held by the United States subject to be paid over to 
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the Disbursing officer of the District of Columbia by the Sec- 

132 retary of the Treasury, upon requisition of the Commission¬ 
ers of the District of Columbia, as provided by law. 

7. These defendants have no personal knowledge of the allega¬ 
tions contained in the seventh paragraph of said bill and can neither 
admit nor deny the same, and if they be material to their interests, 
they demand strict proof thereof, except that they admit that the 
distribution of the award of the jury in said condemnation proceed¬ 
ings was referred to the Auditor of tlie District of Columbia; but 
they aver that said reference to the said Auditor, who is their subor¬ 
dinate officer, was made by the Commissioners themselves, and not 
by the Court. 

S. These defendants have no personal knowledge of the allega¬ 
tions set out in the first part of the eighth paragraph of said bill, but 
tbev admit the allegations of the demand bv their co-defendant 
Brown and by the complainant, each to have the award paid to him 
or it and the refusal of these defendants to pay the award to any¬ 
body until the rights of the respective parties have been adjudicated. 

0. These defendants have no personal knowledge of the allegations 
contained in the ninth paragraph of said bill and can neither admit 
nor deny the same, and if they lie material to their interests, they 
demand strict proof thereof. 

These defendants aver that since the filing of the bill of com¬ 
plaint. legislation has been enacted by Congress, which in the con¬ 
tingencies therein specified, permits the payment of the 

133 award in condemnation proceedings into the Registry of the 
Court. These proceedings having been instituted, however, 

before the passage of said legislation, these defendants respectfully 
submit that they are entitled to an order in this cause, directing the 
payment into the Registry of the Court or into the hands of receiv¬ 
ers. as mav be directed bv this Honorable Court. 

HENRY B. F. MACFARLAND, 
TTFNRY L. WEST, 

W. V. .TUDSON, 

Commissioners, D. C. 

E. TT. THOMAS, 

Corporation Counsel , for Defendants. 

Henry B. F. Macfarland. being first duly sworn, on oath says that 
he is President of the Board of Commissioners of the District of 
Columbia; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the facts therein stated on his 
own knowledge are true and those stated on information and belief 
he l>elieves to be true. 

TTFNRY B. F. MACFARLAND. 

Subscribed and sworn to liefore me this Second day of December, 
A. D. 1909. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 

Memorandum. 

See Exhibit C. B. No. 1 at page No. 81 of this transcript of record. 
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Order Substituting Parties Defendant . 
Filed February 2, 1911. 


• “T* 

Upon consideration of the petition of the Blake and Knowles 
Steam Pump Works, complainant in the above entitled cause, it is 
tins 2nd day of February, 1011, ordered that Cuno H. Rudolph and 
dohn A. Johnston, two of the Commissioners of the District of 
Columbia be, and they hereby are, required to enter their appear¬ 
ance as defendants in the above entitled cause within 10 days of the 
serv.ce of this order upon each of them, and it is further ordered 
tlut the said Cuno If. Rudolph and the said John A. Johnston lie 
and they hereby are made defendants in said cause in the place of 
Henry B. F. MacFarland and Henry L. West. 

WENDELL P. STAFFORD, Justice. 


135 


Opinion of the Court. 
Filed February 7, 1913. 


• ^ 

The plaintiff, The Blake & Knowles Steam Pump Works filed its 
bil herein November 21 1008, seeking to subject a fund'of $13- 
881 o0 in the hands of the District Commissioners to the lien of a 

ui’t' ff d ^*° b r. 12 ’ 189 . 5 ’ securing a promissory note for 
' 18,642.19 held by the plaintiff, said fund in the hands of the Com¬ 
missioners being the amount awarded December 18. 1907 for that 

fhe DHr- f r ln i ( T- ered b , y said deed of "Inch was taken by 
the District of Columbia m the year 1907 for a highway. The deed 

of trust of October 12. 1895, under which the plaintiff assert! its 
claim, was gnen, as on its face it relates, to correct a clerical error 
n a former deed of trust of March 21, 1888, securing the same ,mte 
anil upon the same property. This note, so secured In- said sue! 
cessne deeds of trust, was a negotiable one dated March 5 1888 
drawn to the order of one George M. Robeson and by him specially 
endorsed o the George F. Blake Manufacturing Co.', a conlration 
of Massachusetts, and said note was made payable three years after 
its date. The note was subsequently transferred for valuable con¬ 
sideration by said George F. Blake Manufacturing Co a comontZ 
of Massachusetts, to the George F. Blake Manufacturing Co of New 

Jersey, and by the latter Company was later transferred for valuable 
consideration to the plaintiff. uame 

the e Y idence that, ^ the time the deed of trust of 
October 12, 189o, was given, said note had already been transferred 
from the Blake Mfg. Co., of Mass., to the Blake Mfg Co of X T 
and was then held by the latter. It further appears that in the con¬ 
demnation proceedings m which the fund in question was awarded 
for the land taken by the District, the defendant Chapin Brown the 
10 - 1 / grantor in said deeds of trust, was listed as the owner of 

ld5 / 2 said land, and the award was accordingly made to him as 

such owner. 

2—2594a 
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Ownership of Note. 

The first defense interposed to the relief sought by the bill is that 
the plaintiff is not the holder and owner of the note in question. 
\s to this defense, it is sufficient to say that the proof in the case 
«hows beyond controversy that the plaintiff is the owner and holder 
of said note. The fact that the note in question was specially en¬ 
dorsed by the pavee to the Blake Mfg. To., of Mass., and does not 
bear the endorsement of the latter (its endorsement having been 
stricken off), is unimportant, because it is well settled that the 
equitable title can 1* transferred by mere delivery without endorse¬ 
ment. and an equitable title is sufficient to support this bill. See 
Vol. 4 A. & E. Enc. L. (2nd ed.) 252-253; Lenox v. Roberts, 2 \\ h. 
(U. S.) 374; Central Trust Co. v. First Nat l Bank, 101 U. S. 68. 


Alleged Fraud. 

The second defense interposed bv the defendant Brown is that he 
has a right to avoid, and elects to avoid and rescind, the deed of trust 
of October 12, 1895, on the ground that it was procured by fraudu¬ 
lent representation or concealment. 

It is not disputed that the second deed of trust executed by the 
defendant Brown was, as alleged in the hill, to correct a clerical 
error in the original deed of trust of March 21, 1888. In said sec¬ 
ond deed of trust it was expressly acknowledged that the note in 
question was then a subsisting obligation. The alleged fraud by 
which the defendant Brown seeks to avoid the obligation in question 
is that, at the time he executed the second deed of trust, the note had 
been transferred bv the Blake Mfg. Co., of Mass., to the Blake Mfg. 

Co. of N. .T . of which fact he had then no knowledge or in- 
136 formation from any source, thereby resulting, as the defend¬ 
ant contends, in securing from him a deed of trust in favor 
of a stranger, instead of, as he then intended, in favor of the original 
holder, tlie Blake Mfg. Co., of Mass. The answer to this defense is 

three-fold: . . . 

a. The alleged fra-dulent concealment of the fact that tlie Blake 

Mf<i. Co. of N. J. was the holder of the note, instead of the Blake 
Mfg. Co., of Mass., is not supported by the evidence. The evidence 
wholly fails to support the contention that there was such fraudulent 
concealment at any time. 

}>. The note in question was a negotiable instrument, and hence 
it was wholly immaterial who was the holder of the note. 

c. The defendant’s liability did not depend upon the execution of 
this second deed of trust, for the reason that the clerical error in¬ 
volved was an immaterial one, and hence the liability would have 
been as readily enforced under the first deed of trust as under the 

second. 
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III. 

Res Judicata and Estoppel. 

The third defense interposed by the defendant Brown is, that the 
award to him ns owner of the land condemned in said condemnation 
proceeding is res judicata of his right to the fund here in question, 
and that the plaintiff became thereafter estopped to assert any claim 
to said fund. The argument is that it was the duty of the holder 
of the note to set up his claim in the condemnation proceed- 
137 ings, and, having failed so to do, its rights became barred. 

Tn making this contention, the defendant loses sight of the 
fact that the condemnation jury is simply charged with the duty of 
appraising and reporting to the Court the value of the land taken, 
and is without power to determine any questions regarding the title 
thereto. This being so, the fact that the defendant Brown suc¬ 
ceeded in an ex parte way in having the jury list his name as the 
owner of the land taken, in nowise deprives a court of equity of its 
T>ower to impress the fund with the lien created by Brown himself. 
Besides, the defendant Brown is not in a position to complain that 
the plaintiff did not intervene in said condemnation proceeding, in 
view of the fact as disclosed by the evidence that he expressly re¬ 
quested that the plaintiff should not intervene, but that the conduct 
of the condemnation proceeding, so far as the land in question was 
concerned, should he left to him, the reason assigned by him being 
that as the holder of the note was a non-resident corporation such 
fact might affect the award prejudicially. 

IV. 


Limitations and Laches. 


The fourth defense interposed by the defendant Brown is that of 
limitations and laches. The argument is that the present suit is an 
action on “an instrument under seal,” and that such an action is 
barred after 12 years from the accrual of the cause of action under 
§1265 I>. 0. Code. It is further contended that, if the action 
138 he not treated as one on “an instrument under seal,” then 
it must he treated as a suit “for the recovery of lands” under 
1265 D. C. Code limiting the right of action to 15 years after the 
accrual thereof. And, lastly, the defendant Brown contends that 
at all events the plaintiff has been guilty of such laches as bars it 
from maintaining this suit. 

It is well settled that these statutes of limitation are wholly in¬ 


applicable to the case at bar. As stated in Vol. 25 Cyc. 1162: 

“Where property is conveyed or assigned by way of security for 
a, debt, with a stipulation for its reconveyance or reassignment on 
payment of the debt secured, a trust is thereby created, or if the stip¬ 
ulation he by parol, an equitable mortgage enforceable as a trust, 
which falls within the general rule exempting express continuing 
trusts from the operation of the statute.” 

This doctrine is approved by the Supreme Court of the United 
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States in Gisborn v. Charter Oak Ins. Co. 142 U. S'. 326, at 338. 
Moreover, in the earlier case of Philippi v. Philippe, 115 U. S. 151, 
at 159. the Supreme Court stated the general rule as follows: 

“If twenty years are allowed to elapse from the time at which pro¬ 
ceedings could have been instituted for the settlement of a trust 
without the commencement of such proceedings, and there has been 
no recognition or admission within that period of the trust as con¬ 
tinuing and undischarged, a presumption of settlement would arise 
operating as a positive bar." 

This is the test that has always been recognized in this District 
in connection with deeds of trust. Applying this test to the case at 
bar. it is found that there can be no presumption of settlement, be¬ 
cause there was a continuing recognition by the defendant 

139 Brown that the trust was not discharged, and. in addition, the 
evidence shows conclusively that it was never discharged. 

The defense of laches is likewise untenable, for the reason that 
not only was there a continuing recognition by the defendant Brown 
of the trust as a subsisting obligation, but the delay that took place 
was at his special instance and request In his letter of October 26, 
1897. to the George F. Blake Co. New York, defendant Brown wrote 
as follows: 

“ * * * If they (the District) do not take this land for 

streets it is my intention to make a different subdivision than that 
made by the District. But if you insist on the sale of the land at 
the present time 1 will be put to the necessity of making the same 
subdivision, under the law. as the one made bv the street extension 
plan. If this is done it will consume the larger part of the land 
embraced in the deed of trust and will prevent you from receiving 
the money for the land contemplated to l>e taken under the street 
extension plan. If you wait until these questions are all determined 
all of the money that will be paid by the United States Government 
or the District government will go to vour company on account of 
the debts secured and you can suffer no loss whatever by waiting.” 
(“Exhibit Blake F.” pp. 255-256, defendant’s testimony.) 

While the Court recognizes the burden that must fall upon the 
shoulders of the defendant Brown in the conclusion reached, at the 
same time this burden grows out of an obligation assumed by the 
defendant in good faith and in the same good faith relied upon by 
the plaintiff and its predecessors in title, and therefore it becomes 
the plain duty of the Court to deal with the situation as it finds 
it without regard to the consequent effect upon any party to the 
suit. 

140 For the reasons stated, a decree will be entered in accord¬ 
ance with the pravers of the bill. 

TIIOS. II. ANDERSON, Justice. 
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Decree. 

Filed February 27, 1913. 

******* 

This cause came on to be heard at this term upon the pleadings 
and proof, and was argued by counsel for the respective parties in 
interest and submitted to the Court, and upon consideration thereof, 
it is this 27th day of February, 1913, ordered, adjudged and de¬ 
creed as follows: 

1. That the defendants, commissioners of the District of Colum¬ 
bia, for the time being do forthwith pay or cause to l>e paid to A. S. 
Worthington, Esquire, the attorney of record of the complainant in 
this case, the sum of thirteen thousand, eight hundred and eighty- 
one dollars and fifty cents. ($13,881.50) being the amount of the 
award and judgment (less the assessment for benefits) in favor of 
the owner of the land described in paragraph three of the Original 
Bill of Complaint in thi s cause in the case in the Supreme Court 
of the District of Columbia, holding a District Court of the United 
States, entitled, 


141 District Court. 

No. 735. 

In re the Opening of a Connecting Parkway Along Piney Branch 
Between Sixteenth Street and Rock Creek Park, District of Co¬ 
lumbia. 


And that all taxes, if any, on said land so condemned and taken 
for said Piney Branch Parkway he, and the same are, cancelled 
from the date of the final order of the court passed in said con¬ 
demnation proceeding in the said District Court No. 735. 

2. That the promissory note of Austin P. Brown, for eighteen 
thousand, six hundred and forty-two dollars and nineteen cents, 
($18,042.19), dated March 5, 1888. payable to the order of George 
M. Robeson, which is “exhibit Ileald No. 4 and exhibit Heald No. 
4 a" to the depositions on behalf of the complainant in this cause, 
shall he marked “cancelled" by the Clerk of this Court, and deliv¬ 
ered up to the defendant, Chapin Brown, said Clerk to retain a certi¬ 
fied copy of the same for the files of this Court in lieu of the original 
note. 

3. That the deed of trust dated March 21, 1888, a copy of which 
is exhibit B. & K. number 1 to the Bill of Complaint in this cause, 
which is recorded in Tiber 1301, folio 401 of the Land Records of 
the District of Columbia, and the deed of trust dated the 12th day 
of October, 1895, a copy of which is exhibit B. Oc K, number 2 to the 

said Bill of Complaint and which is recorded in Tiber 2065 
142 _ folio 102 of said Tand Records, be and they hereby are re¬ 
leased to the defendant, Chapin Brown, his heirs or assigns, 
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and annulled in so far as they apply to any and all land mentioned 
and described therein; and all of the said land mentioned and de¬ 
scribed in said two deeds of trust are hereby released from the effect 
and lien of said two deeds of trust. 

4. That the costs of this suit not to exceed the sum of two hun¬ 
dred dollars (.$200.00) shall he taxed by the Clerk and paid by the 
defendant. Chapin Brown, to the complainant or its attorney of 
record : all other costs to he paid by the complainant. 

5. That any party hereto shall have leave to apply at the foot of 
this decree hereafter for any such further order as may he necessary 
to earn this decree into full effect. 

TITOS. IT. ANDERSON, Justice. 


Order Modifying Decree. 

Filed February 28, 1918. 

******* 

Upon motion of Counsel for the Commissioners of the District 
of Columbia and after hearing Counsel for the other parties in in¬ 
terest it is this 28th day of February, 1918, ordered that so much of 
the final decree in this case which was entered on the 27th 
148 dav of February. 1918. as relates to the cancellation of taxes 
he and the same is hereby struck from said decree, and the 
question whether taxes accruing since the condemnation proceed¬ 
ings referred to in this cause are payable is reserved; provided that 
nothing herein contained shall operate to delay the immediate pay¬ 
ment of the sum of $18,881.50 as directed in said decree upon the 
plaintiff or its attorney depositing with the collector of taxes as secur¬ 
ity for such payment if finally directed the amount of taxes in¬ 
volved. 

THOMAS IT. ANDERSON. Justice. 


iffidarit of James Francis Smith. 


Filed March 6, 1918. 

******* 

I, James Francis Smith, being duly sworn depose and say that I 
am an Assistant Corporation Counsel of the District of Columbia, 
but did not represent the District of Columbia in this case. On 
Wednesdav the 2<*>th dav of Februarv, 1918. Mr. A. S. Worthington 
called on me, accompanied by the Auditor of the District of Colum¬ 
bia, and stated that he was about to take a decree in this case direct¬ 
ing the payment to him of the amount awarded to Chapin Brown 
in the condemnation case referred to in these proceedings, and that 
the Auditor claimed that taxes computed to the time of payment 
should he deducted. J told Mr. Worthington that the Corporation 
Counsel’s office had always held that title to property con- 
144 demned did not pass until the award was paid, either to the 
owner or into Court. Mr. Worthington disputed this conten- 
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tion, and we agreed to meet in Court on the following day and argue 
the matter. On the following morning, in response to a request by 
me for a statement of the amount of taxes due, 1 was informed by 
the Auditor that no taxes appeared to be charged against the prop¬ 
erty. 1 thereupon telephoned Mr. Worthington informing him of 
that fact, and suggesting that he incorporate some recital to that 
ejlect in Ins decree. Later in the day I was informed that the omis¬ 
sion of the property from the assessment rolls was a mistake. I im¬ 
mediately telephoned .Air. Worthington stating that fact and further 
that I would make a motion to modify the decree. On Friday 
morning the decree was modified by consent. 

JAMES FRANCIS SMITH. 

Subscribed and sworn to before me this 6th day of Alarch, 1913 

[ SEAL -] CARL A. MAPES,’ 

Notary Public, D. (J. 

Affidavit of A. S. Worthington. 

Filed March 6, 1913. 


I, Augustus S. Worthington, say that just before the final decree 
was entered in tins case 1, ns attorney for the plaintiff, went with 
the defendant, Chapin Brown, to the office of the corporation coun¬ 
sel for the District of Columbia and was there informed bv 
hb> Mi. James brands Smith, Assistant Corporation Counsel. 

that lie would let me know in the morning whether there 
would be any claim on the part of the Commissioners of t| R . District 
of Columbia that any unpaid taxes were due on the land involved 
in this case, which was condemned in case No. 735 in this court hold 
mg a term as District Court of the Cnited States. The next morn¬ 
ing. before the final decree was entered, Mr. Smith informed me 
that no such claim would be made and he then requested that I 

should have inserted in the final decree a clause declaring that no 
such taxes were due. 

It was agreed between said Chapin Brown and mvself. as attornev 
for the plaintiff, that neither of us would take an appeal from said 
decree. I Ins agreement, so far as I am concerned, was entered into 
m part upon the information so given to me bv counsel for the Com¬ 
missioners. My authority to make that agreement was based upon 
instructions from my client with the understanding on its part that 
it would receive the entire sum of $13,881.50, without anv deduc¬ 
tion on account of taxes. And 1 further aver that as a matter of 

fact no assessment for taxes on said land since said condemnation 
has been made. 

AUGUSTUS S. WORTTTTNGTON 

J. R. YOUNG, Clerk, 

Bv R, P. BELEW, Ass’t Clerk. 
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Petition for Order on Commissioners. 
Filed Mav 15, 1913. 


149 To Edward IT. Thomas, Attorney for the Defendants, The 
Commissioners of the District of Columbia: 

Chase take notice that on Friday, May 19, 1913, at the opening 
of the court, or as soon thereafter as counsel can he heard, l shall 
present to the court (Mr. Justice Anderson) a petition, a copy of 
which is enclosed, and shall ask the court at that time to make an 
order in accordance with the prayer of the said petition. 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 

Service of a copy of the foregoing notice and the petition therein 
referred to acknowledged this 14th dav of Mav, 1913. 

E. H. THOMAS, 

J. F. SMITH, 

Attorney for Defendants. 

Office of the Auditor of the District of Columbia, 

Washington, March 3, 1913. 

A. S. Worthington. Columbian Building, Washington, D. C., Wash- 
inyton , D. ('., to the District of Columbia, Dr. 

Amount of taxes retained in the matter of the condemna¬ 
tion of land for connecting Sixteenth Street with 
147 Rock Creek Park, being taxes on a tract of land 
known as 99 31 — (out of parcel 99/9), contain¬ 
ing 3.9143 acres of land. $407.89 

Note.— The above taxes subject to return, pending adjustment of 
taxes on the above described land, in Equity No. 28174. 

Mise. Trust Fund Dep’t, D. C. 

Countersigned: 

A. TWEEDALE, 

Auditor, D. C. 

Per M. 

Mar. 3, 1913. 

Total .•. $407.89 

Please pay the above amount to the Collector of Taxes, D. C. 

A. TWEEDALE, 

Auditor, D. C. 

W. T, 

G. P. P., 

C. C. ROGERS, 

Collector of Taxes, D. C. 

[Written across face:] Paid Mar. 3, 1913. 
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This petitioner represents to the court as follows: 

First. After this cause had been finally argued and submitted to 
the court for its determination on the pleadings and evidence, and 
after the court had announced that it would sign a decree in favor 
o the plaintiff, the plaintiff, by its counsel of record, and the de¬ 
fendant, Chapin Brown, together went to the office of the Corpora¬ 
tion Counsel for the District of Columbia to inquire whether there 
A\ere any taxes due on that part of' the land covered by the deeds of 
trust of which Exhibit B. & K. No. 1 and Exhibit B. & K. No. 2 

i <u ^ ie 1 <)r bh na ^ ^'11 111 this rase are copies, which was con- 
14tt demned in the proceeding hereinbelow referred to. Said 
rporation Counsel made an investigation and then verballv 
informed counsel of' record for the plaintiff that there were no taxe< 
due on the land in question and requested plaintiff’s counsel to have 

that fact embodied in the final decree when it should be signed bv 
the court. 

Second. At the time of the occurrence referred to above, the plain¬ 
tiff, through its said counsel, and the defendant Chapin Brown in 
person, were negotiating for a settlement of this case bv an agree¬ 
ment on the part of the said defendant that he would* not appeal 
from a decree giving to (he plaintiff the fund of $13,881.50 which 
was involved in the suit, the plaintiff on its part consenting that it 
might be provided in the final decree that so much of the land cov- 
eied by said deeds of trust as had not been condemned in the pro¬ 
ceeding in the Supreme Court of the District of Columbia, holding 
a District court, known as No. 735 should be released from the 
operation of the said deeds of trust. Relying upon the information 
so obtained from the counsel for the defendants, the Commissioners 
of the 1 istiict of Columbia for the time being, said agreement was 

enteied into by the plaintiff and the final decree was made accord¬ 
ingly. 

Third. Petitioner further avers that, as a matter of fact when 
said decree was entered there were no taxes of anv kind assessed 
against the land so condemned. On information and belief it avers 
however, that after said final decree was entered the Commissioners 
for the District of Columbia undertook to cause an assessment for 
general taxes to be made on said land so condemned, in the sum of 
i m $40/.86, and that in doing so said Commissioners, or the 

14J Assessor of the District of Columbia acting under their in- 

, . structions, took tlie value of said land as found by the jury 

m said condemnation proceeding as the basis of said alleged assess¬ 
ment, This petitioner is advised, and therefore avers that if any 
such assessment was made it is invalid, because, first, no taxes could 
properly be assessed upon said land after the final ratification by the 
Supreme Court of the District of Columbia of the award of the jurv 
in said case No. 735; and because, second, the Commissioners of the 
District of Columbia, as to the plaintiff, are estopped to make anv 
claim on account of taxes on said land after thev had given the 
Pontiff this slli t to understand that no such taxes existed and the 
plaintiff had acted as hereinabove set forth upon the faith of such 
statement; and because, third, there was no valid appraisal for taxa- 
3—2594a 
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tion of the property covered bv the alleged assessment in question, 
and the proceedings in making said assessment of $407.86 were 
otherwise unlawful and irregular. 

Fourth. After said final decree was signed, said counsel for the 
plaintiff presented a certified copy of the same to the Commissioners 
for the District of Columbia for the time being, but said Commis¬ 
sioners refused to pay to the plaintiff’s counsel of record said sum 
of $18,881.AO unless the plaintiff would first secure to the Collector 
of Taxes of the District of Columbia the payment of said sum of 
$407.86 in case it should he determined by the court in this case 
that the same is a valid charge against said fund of $18,881.50. 

Thereupon the plaintiff, under protest, deposited with the 
150 Collector of Taxes said sum of $407.86 and re 


Page seems to be missing. —Printer. 


150 Answer to Petition. 

Filed May 23, 1913. 

******* 

Cuno H. Rudolph, John A. Johnston and Chester Harding, Com¬ 
missioners of the District of Columbia, answering the petition of the 
complainant herein filed on the fourteenth day of May, A. I). 1913, 
upon information and belief, say: 

That on the day before the signing of the decree herein, A. S. 
Worthington, counsel for the complainant, and Chapin Brown, en¬ 
tered the offices of the Corporation Counsel, and casually met As¬ 
sistant Corporation Counsel Smith, who did not represent ihe Dis¬ 
trict of Columbia or the Commissioners in this proceeding, and 
stated to him that they had agreed upon a settlement of this cause 
and that a final decree was about to he taken the next day. Mr. 
Worthington inquired whether the District would make any claim 
for taxes which might have accrued subsequent to the order confirm¬ 
ing the verdict of the jury in the condemnation cases herein re¬ 
ferred to. The reply of the Assistant Corporation Counsel was that 
taxes were computed and claimed to he due by the District in such 
cases up to the time of the payment of the award either to the party 
entitled thereto or into Court. Mr. Worthington disputed the right 
of the District to the payment of taxes after the confirmation of the 
verdict. It was thereupon agreed that this question should be sub¬ 
mitted to the Court on the following day. In the mean time in¬ 
quiry from the Assessor disclosed the fact that no unpaid 

151 assessment appeared on the tax rolls against the property in 
question and this fact was communicated by telephone to 

Mr. Worthington. On the next day a decree was entered for the 
payment of the amount awarded for the said land in the said con¬ 
demnation proceedings to Mr. Worthington, attorney of record of 
the plaintiff. On the same day it was discovered that the omission 
from the assessment rolls of any assessment against said property 
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was cine to an error and this fact was called to the attention of the 
Assessor who immediately proceeded to re-assess the said land as au¬ 
thorized and required by law to do. Section 12 of an Act of Con¬ 
gress, approved August 14, 1804 (28 Stat. 284). This fact was 
immediately communicated to Mr. Worthington who was told that 
a motion would he made at once to modify the decree so as to save 
(he tax due the District of Columbia. On the following day Mr. 
Worthington and Assistant Corporation Counsel Smith met in Court 
and Mr. Worthington agreed to a modification of the decree which 
would leave the question of the right of the District to collect gen¬ 
eral taxes on the property subsequent to the confirmation of the ver¬ 
dict open, and by which the payment of the entire award was di¬ 
rected to be made to Mr. Worthington upon his deposit with the Col¬ 
lector of Taxes of the amount of tax claimed to be due by the Dis¬ 
trict on security for the payment thereof. Some days afterwards 
on March 3rd, 1013, the amount of the award was paid over to Mr. 
Worthington upon his depositing the sum of $407.86, the amount of 
tax then appearing on the assessment books against the property, 
as security for the payment of the said tax. 

152 These respondents say that the title of the aforesaid land 
did not pass and the right of possession did not accrue to the 

District of Columbia until the said payment of the said award was 
made; that the said District of Columbia has not, at any time, en¬ 
tered upon or in anywise taken possession of, either actually or con¬ 
structively, the aforesaid land or any portion thereof. 

These defendants sav that thev have been at all times readv and 
willing to pay the amount of the award to the party thereto entitled 
but have been unable to do so by reason of the litigation herein 
between other parties hereto. 

These defendants say that the aforesaid tax of $407.86 was due, 
and constituted a lien on the said land on the said 28th day of Feb¬ 
ruary which these defendants say they were entitled to deduct from 
the aforesaid award for the benefit of the tax revenues of the District 
of Columbia and they pray the Court to decree that the amount 
deposited by the said A. S'. Worthington to secure the payment of 
the aforesaid tax under the order of the Court heretofore passed 
herein shall be turned bv the Collector of Taxes into the revenues of 
the District of Columbia. 

CUNO H. RUDOLPH, 

JOHN A. JOHNSTON, 
CHESTER HARDING, 
Commissioners of the District of Columbia. 

J. F. SMITH, 

Attorneys for Defendants. 

District of Columbia, ss: 

Personally appear Cuno II. Rudolph, John A. Johnston and Ches¬ 
ter Harding, who, being first duly sworn according to law, 

153 depose and say that they are the Commissioners of the Dis¬ 
trict of Columbia; that they have read the foregoing answer 

by them subscribed and know the contents thereof; that the facts 
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therein stated upon personal knowledge are true and those stated 
upon information and belief, they believe to be true. 

CUNO IT. RUDOLPH. 
JOHN H. JOHNSTON. 
CHESTER HARDING. 

Subscribed and sworn to before me this 22d day of Mav, A. D. 
1913. 

[seal.] WILLIAM TINDALL, 

Notary Public, I). C. 

Affidavit of IFm. P. Richards. 

Filed May 23, 1913. 

* * * * * * * 

I. William P. Richards, being first duly sworn, depose and say 

that 1 am the Assessor of die District of Columbia, and that some 

time prior to February 28. 1913, it was brought to my attention that 

no general taxes appeared to have been assessed against Parcel 09/6 

less Parcel 09 31 containing 2.91 Acres, fronting on Seventeenth 

Street or Old Pinev Branch Rond for more than three years. I 

• 

have no knowledge of the circumstances which caused the omission 
of the property from the assessment roll. Upon the matter being 
brought to my attention I immediately caused the property to be 
assessed as required by law to do. In making the assessment, T took 
into consideration every available source of information as 
lo4 to the market value of the property, including the award 
made by the jury in the condemnation proceedings referred 
to herein, as I would do in making any assessment of real estate. 

I received no instructions from the Commissioners of the District of 
Columbia with respect to the manner of making the assessment. 
On the said 28th day of February, 1913, there was placed upon the 
assessment rolls an assessment against the aforesaid property as 
shown by the annexed tax certificate. No part of this tax has been 
paid. 

WM. P. RICHARDS, 

Assessor of the District of Columbia. 

Subscribed and sworn to before me this 22nd day of May, 1913. 
[seal. I FRANK A. GUNTHER, 

Notary Public, D. C. 

Commissioners of the District of Columbia, 

Office of the Assessor, 

Washington, May 22, 1913. 

It is hereby certified that 2.9143 acres—parcel 69/6 less parcel 
69/3.1—was assessed on the records of this office to Chapin Brown 
and that on the 28th day of February, 1913, there appeared on the 
books and records of taxes and assessments to be due and unpaid as 
follows: 
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General taxes for the fiscal year 1911. $153.00 

“ “ “ “ “ “ 1912. $153.00 

“ “ “ “ “ “ 1912. $153.00 

155 No tax sale certificates or tax deeds are outstanding. 

[seal.] WM. P. RICHARDS, 

Assessor, D. C. 

Office of the Assessor, District of Columbia. 

Certificate of Taxes. 

Washington, D. C., Mar. 3, 1913. 

Mr. Auditor, D. C.: 

On the following real estate, to wit: 2.9143 acres. 

Parcel 69/6 less Parcel 69/31. 

On 17th Street. 

No other front. 

— square feet, valued at $10,200, value improvements $—. as¬ 
sessed in 1913 in the name of Chapin Brown there now appears by 
the books and records of taxes and assessments to he due and unpaid 
as follows, with penalty and interest thereon, as provided by law: 

General Taxes. 


G. 1911, $153.00. 

1912, 153-00. 

For the year ending June 30th, 1913, $153.00. 
No tax sale certificates or tax deeds are outstanding. 

Special Assessments. 

H. 

No unpaid special assessment to date. 

De. 

156 Costs. 


Water Main Taxes. 

No unpaid water main assessment to date. 

W. A. JONES. 

Water rent excepted. 

Witness my hand and seal of office the 6 dav of Mar., 1913. 
[seal.] WM. P.' RICHARDS, 

Assessor, District of Columbia, 
By J. F. PETTY, 

Assistant Assessor. 
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Decree. 
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Filed May 28, 1913. 
* * * 


* 


* 


This cause came on to l>e a pi in heard at this time upon the peti¬ 
tion of the plaintiff Hied herein on the 14th day of May, 1913, and 
upon the answer thereto tiled by the Commissioners of the District 
of Columbia on the 23rd day of May, 1913, and was submitted by 
counsel for the respective parties in interest to the court upon said 
petition and answer and the affidavits of dames Francis Smith, Win. 
P. Richards and A. S. Worthington, and upon consideration thereof 
and after hearing counsel for the respective parties in interest, it is 
this 28th day of May, 1913, ordered, adjudged and decreed 
157 that the defendants, the Commissioners of the District of Co¬ 
lumbia for the time being, he required to forthwith pay or 
cause to he paid to the plaintiff or its solicitor of record the sum of 
$407.86 referred to in said petition and in said answer. 

From this decree the defendants, the Commissioners of the Dis¬ 
trict of Columbia, in open court appeal to the Court of Appeals of 
the District of Columbia. 

TIIOS. II. ANDERSON, Justice. 

Assignment of Errors. 


Filed July 3, 1913. 

* * * * * * * 

1. The Court erred in holding that the District of Columbia was 
not entitled to taxes on the land involved herein, subsequent to the 
confirmation of the Verdict of Condemnation hut prior to the pay¬ 
ment of the award to the parties entitled thereto, or into Court. 

2. The Court erred in ordering the Commissioners of the District 
of Columbia to pay to the plaintiff herein the amount deposited with 
the collector of taxes under the order of the Court as Security for the 
taxes accrued after the confirmation of the award and before pay¬ 
ment of the same to the parties entitled thereto. 

E. H. THOMAS, 

J. F. SMITPI, 

Att’ys for Comm/rs of D. C. 


158 Designation of Record. 

Filed July 3, 1913. 

******* 

The Clerk will please make a transcript of the following papers 
herein filed, for the record on appeal: 

1. Original Bill filed Nov. 21, 1908. 

2. Answer of Chapin Brown A Exhibits filed M’ch 21, 1909. 



THE BLAKE AND KNOWLES STEAM PTJMP WORKS. 


23 


3. Answer of Commissioners of I). C. filed Dec. 2nd, 1909. 

4. Decree filed Feb’y 27tli, 1913. 

5. Modification of Decree, filed Feb’y 28th, 1913. 

6. Affidavit of Jas. Francis Smith 1 C1 , 

7. “ “ A. S'. Worthington / filed March 6tll > 1913 - 

8. Motion of PPff for order on Commissioners D. C., May 15, 

1913. J 

9. Answer of 1). C. Commissioners with affidavit of Wm. P. Ricli- 
ards and Schedule filed May 23rd, 1913. 

10. Final order with appeal noted. 

11. Assignment of errors 1 ri i T i oi imo 

12. Designation of Record } flle<1 Jul - V 3d - 1913 ‘ 


E. H. THOMAS, 

J. F. SMITH, 

Atfys for Comm’rs of D. C. 


Memorandum. 

July 15, 1913.—Time to file transcript of record on appeal ex¬ 
tended to and including September 3, 1913. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
158 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 28174 In Equity, wherein The 
Blake and Knowles Steam Pump Works, a body corporate, is Plain¬ 
tiff and Cuno II. Rudolph et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of August, 1913. 

[Seal Supreme Court of the District of Columbia.1 

JOHN R, YOUNG, Clerk , 
By O. W. LEVENSALER, 

Assistant Clerk. 
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1G0 In the Court of Appeals of the District of Columbia, 

October Term, 1913. 

No. 2594. 

Cuno II. Rudolph et al. 
vs. 

Blake & Knowles Steam Pump Works. 

Stipulation . 

It is hereby stipulated by and between counsel for the Blake and 
Knowles Steam Pump Works and the Commissioners of the District 
of Columbia that the clerk shall omit from the printed copy of the 
transcript herein tiled all of that portion thereof commencing with 
the words: “Answer of Defendant Chapin Brown” on page 11 of 
said transcript, and extending to and including page 129 thereof 

A. S. WORTHINGTON, 

Attorney for the Bloke Sc Knowles 

Steam Pump Works. 

E. IT. THOMAS, 

J. F. SMITH, 

Attorneys for the Commissioners of the 

Distinct of Columbia. 

(Endorsed:) No. 2594. Cuno II. Rudolph et al. vs. The Blake & 
Knowles Steam Pump Works. Stipulation. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sep. 29, 1913. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2594. Cuno II. Rudolph et al., appellants, vs. The Blake and 
Knowles Steam Pumps Works, a body corporate. Court of Appeals 
District of Columbia. Filed Sep. 2, 1913. Henry W. Hodges, 
clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 1914. 

No. 2594. 

CUNO H. RUDOLPH, JOHN A. JOHNSTON, AND W. V. 
JUDSON, COMMISSIONERS OF THE DISTRICT OF CO- 
LUMB.IA, APPELLANTS, 

VS. 

THE BLAKE AND KNOWLES STEAM PUMP WORKS, A 

BODY CORPORATE. 


FILED JANUARY 6, 1914. 


Court of Appeals, District of Columbia, October Term, 1913. 

No. 2594. 

Cuno H. Rudolph et al. 
vs. 

The Blake and Knowles Steam Pump Works, a Body Corporate. 

It is hereby stipulated by and between the respective parties hereto 
that the following words be inserted in the paragraph of the Record 
on page 18, after the line opposite the figures 150, which appear to 
have been omitted from the transcript: 

“and received from said Collector at the same time a receipt a copy 
of which is appended hereto marked “Exhibit Receipt”, and made 
part hereof. 

Wherefore the plaintiff prays that the defendants, the Commis¬ 
sioners of the District of Columbia, may be required and directed 
to cause the said sum of $407.86 to be forthwith returned to the 
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plaintiff or its attorney of record and that the plaintiff may have such 
other and further relief in the premises as to the court shall seem 


other and further 
meet. 


ie premises as to me court snail see 
AUGUSTUS S. WORTHINGTON. 


1, Augustus S. Worthington, on oath say that I am the attorney of 
record for the plaintiff in the above entitled cause and that the state¬ 
ments of fact made in the foregoing petition are true of .my personal 
knowledge, except the statement as to the manner in which the value 
for assessment purposes of the condemned land referred to was ar¬ 
rived at and that as to that averment on information from others I 

behe\e it to be true. AUGUSTUS S. WORTHINGTON. 

Endorsed and sworn to before me this 14th day of May, 1913. 

WILLIAM K. QUINTER, 

Notary Public, D. C.” 

CONRAD H. SA T ME, 

JAS. FR ANCIS SMITH, 

For Appellant. 

_, For Appellee. 

fEndorsed:] No. 2594. Cuno H. Rudolph et al. vs. The Blake & 
Knowles Steam Pump Works. Addition to Record per Stipulation 
of Counsel. Court of Appeals, District of Columbia. Filed Jan. b, 
1914. Henry W. Hodges, Clerk. 
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October Term, 1913. 


No. 2594. 


(TNO H. RUDOLPH, JOHN A. JOIINSTON, and W. V. 
JUDSON, Commissioners of the District of Colum¬ 
bia, Appellants, 

vs. 

THE BLAKE AND KNOWLES STEAM PUMP WORKS, 

a Body Corporate. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

The Commissioners of the District of Columbia instituted 
condemnation proceedings for the acquisition of a strip of 
land along Piney Branch between Sixteenth street and Rock 
Creek Park for a parkway under the authority and direc- 
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tion of a special act of Congress for that purpose. The title 
to part of the land to he acquired was in Chapin Brown, and 
was subject to a mortgage in favor of the appellee. A verdict 
awarding $14,031.50 damages and assessing $150.00 against 
the remainder was returned by the jury as to this tract, 
which was confirmed by the court on the 18th day of De¬ 
cember, 1907. A controversy arose between the record 
owner and the holder of the mortgage as to which of them 
was entitled to the award, which amounted to less than the 
amount of the mortgage. A bill in equity was filed by the 
holder of the mortgage against the record owner and the 
District of Columbia, praying that a receiver be appointed 
to take and hold the amount of the award pending the final 
hearing, and that on said hearing the award should be 
directed to be paid to the complainant, llie District of 
Columbia answered, admitting the facts of record alleged, 
and concluding as follows: 

“These defendants aver that since the filing of the 
hill of complaint legislation has been enacted by Con¬ 
gress which, in the contingencies therein specified, 
permits the payment of the award in condemnation 
proceedings into the registry of the court. These pro¬ 
ceedings having been instituted, however, before the 
passage of said legislation, these defendants respect¬ 
fully submit that they are entitled to an order in this 
cause, directing the payment into the registry of the 
court or into the hands of receivers, as may be directed 
bv this honorable court.” 

V 

No interlocutory order was taken, and the fund remained 
in the U. S'. Treasury, subject to requisition by the Commis¬ 
sioners of the District of Columbia for the purpose of pay¬ 
ment to the party entitled thereto. 

The decree of the court below was in favor of the com¬ 
plainant. and a compromise agreement was reached between 
the complainant and defendant Brown, whereby it was 
agreed that the entire award for the land taken should be 
paid over to the complainant in consideration of a release by 




it of the mortgage as to the remainder of the land. A decree 
was taken directing the Commissioners of the District of 
Columbia to pay to the attorney of record of the complainant 
the amount of the award. 

The defendant, the District of Columbia, then asserted the 
right to deduct out of the award any taxes due and unpaid 
against the property. The complainant disputed this right 
as to any taxes which had accrued subsequent to the con¬ 
firmation of the condemnation award by the court (R., pp. 
15, 17). An examination of the assessment rolls showed no 
taxes against the property, and counsel for complainant was 
so informed, but no tax certificate or any official declaration 
to that effect was given, merely an informal statement of 

counsel. On the same day it was discovered that the 

omission of the property from the assessment rolls was due 
to error or inadvertence, and the assessor at once placed an 
assessment against the property as he was required by law to 
do. An order was then passed by the court below directing 
the payment of the award to counsel for complainant upon 
his depositing the amount of the taxes so assessed with the 
collector of taxes as security for their payment, leaving open 
the question of the right of the District of Columbia to the 
tax. The award was then on March 3, 1913 (R., 

p. 19) paid to counsel for complainant upon his 

deposit with the collector of taxes of the sum of 

$407.76, the amount of the tax. Later, after argument on 
the question, the court below ordered the Commissioners of 
the District of Columbia to pay this sum so deposited to 
counsel for complainant, from which order this appeal is 
taken. 



ARGUMENT. 


I. 


Two questions are presented by the record: First, whether 
this land was subject to taxation after the verdict had been 
confirmed, but before payment tor it was made; second, 
whether the omission of the property from the assessment 
rolls precludes the District from asserting a claim for such 

taxes. 

The first question depends upon the ownership to the 

property during that period. 

Tt is settled practically without dissent that until compen¬ 
sation is made for property taken in condemnation proceed¬ 
ings the title does not pass from the owner unless there is a 
special provision in the statute to that effect accompanied by 
a certain and adequate provision for compensation. A few 
controlling cases are cited. 

In Cherokee Nation vs. Southern Kansas Railway. V-U 
X\ S.. 641-659, it was suggested that the act of Congress there 
involved violated the Constitution of the I nitcd States in that 
it did not provide for compensation to be made to the plain¬ 
tiff before the defendant entered upon land taken for the pur¬ 
pose of constructing its roads over them. I he court said. 


“The Constitution declares that private property 
shall not be taken for public use without just compen¬ 
sation. It does not require or provide that compen¬ 
sation shall be actually paid in advance of the occu¬ 
pancy of the land to be taken, but the owner is 
entitled to reasonable, certain and adequate provision, 
before his occupancy is disturbed. * * * 

‘*\Ye are of the opinion that this provision is suffi¬ 
ciently reasonable, certain, and adequate to secure a 
just compensation to which the owner is entitled. 
The plaintiff asks, what will be its condition, as to 
compensation, if. upon control de novo of the question 
of damages, the amount assessed in his favor should 


exceed the sum which should be paid into court by the 
defendant? This question would be more embarrass¬ 
ing than it is, if, by the terms of the act of Congress, 
the title to the property passed from the owner to the 
defendant when the latter—having made the required 
deposit in court—is authorized to enter upon the land 
pending an appeal and to proceed in the construction 
of its road. But clearly (under the act of Congress) 
title does not pass until compensation is actually made 
to the owner. Within the meaning of the Constitu¬ 
tion (and under that act) the property, although en¬ 
tered upon pending the appeal is not taken until com¬ 
pensation is ascertained in some legal mode, and being 
paid, the title passes from the owner.” 


In Kennedy vs. Indianapolis, 103 vs. 599-603, the con¬ 
trolling question was whether the owner of certain lands 
taken under an Indianapolis statute by a public officer had 
been divested of his “title.” And that question depended 
upon the construction of the clause of the State constitution 
providing “that no man’s particular services shall be de¬ 
manded, or property taken or applied to public use, without 
the consent of his representatives, or without a just compensa¬ 
tion being made therefor.” After referring to adjudged 
cases in that and other States, Chief Justice Waite said: 

"Not to multiply cases further, it seems to us that 
both on principle and authority the rule is, under 
such a constitution as that of Indiana, that the right 
to enter on and use the property is complete as soon 
as the property is actually appropriated under the 
law for a public use, but that the title 
does not pass from the owner without his consent until 
just compensation has l>een made to him.” 


In Macfarland vs. Elverson, 32 Apps., 81-89, where a ques¬ 
tion was raised as to the validity of the condemnation pro¬ 
ceedings because of alleged lack of appropriation to pay for 
the land, this court said: 
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“It is immaterial at the present state of this inquiry 
whether there was money available or not for the pay¬ 
ment of an award that might have been made by the 
appraisers, that might have l>een confirmed by the 
court, and that might have been accepted by the Com¬ 
missioners of the District of Columbia. The ability 
of the Commissioners to pay was something with 
which no one was concerned until they had elected to 
abide by the verdict of the appraisers, and even then 
the title of appellee would have been secure until full 
payment had been made.” 

In Sweet rs. Rechel, 159 U. S., 380-404, a statute which 
provided for the passing of the title before payment was 
made was held to be valid where reavsonable, certain, and 
adequate provision for compensation was made. But that 
case was expressly differentiated by the court from the other 
cases cited, by reason of the provisions of the particular 
statutes therein involved. 

It appears, therefore, that even where entry is authorized in 
advance of payment it has been held that the title did not 
pass until compensation was paid to the owner. In the pres¬ 
ent case the record (p. 19) shows that “the District of Co¬ 
lumbia has not at any time entered upon or in any wise 
taken possession of, either actually or constructively, the 
aforesaid land or any portion thereof,” so that the equitable 
position of the District is stronger in the present case than 
in the cases cited above, where the owner’s possession was 
disturbed. The District, under existing law, could enter 
upon the property in the present case only upon the pay¬ 
ment of this award into the registry of the court. (D. C. 
Code, 491 r?.) The original bill herein prayed that receiver 
or receivers be forthwith appointed to take and hold, sub¬ 
ject to the further order of the court, the fund referred to. 
The answer of the Commissioners suggested that such an 
order be taken. Having been impleaded, their control over 
this fund was subject to the order of the court. The situa¬ 
tion was one for which the District was in no wise responsi- 





ble. The delay in payment was due entirely to the acts of 
the other parties. In the meantime, however, the record 
owner enjoyed complete possession of the property. The 
District had neither possession nor title. There can be no 
question, therefore, but that the land was subject to tax in 
the name of the owner. 

IT. 

Was the District of Columbia precluded from levying a 
tax on this land by reason of the inadvertent omission of it 
from the assessment rolls? On this question William P. 
Richards, the Assessor of the District of Columbia, deposes 

(R., p. 20) 

“That sometime prior to February 28, 1913, it was 
brought to my attention that no general tax appeared 
to have been assessed against Parcel 69/6 less parcel 
69/31, containing 2.91 acres, for more than three 
years. I have no knowledge of the circumstances 
which caused the omission of the property from the 
assessment rolls. Upon the matter being brought to 
my attention I immediately caused the property to 
be assessed as required by law to do. In making the 
assessment 1 took into consideration every available 
source of information as to the market value of the 
property, including the award made by the jury in 
the condemnation proceeding referred to herein, as I 
would do in making any assessment of real estate. 

“I received no instructions from the Commissioners 
of the District of Columbia in respect to the manner 
of making these assessments. On the 28th day of 
. I ^ ^ was placed upon the assessment rolls 
an assessment against the aforesaid property as shown 
by the annexed tax certificate. No part "of this as¬ 
sessment has been paid.” 

Annexed to this affidavit is a tax certificate under the hand 
and seal of the said assessor (R., p. 21) showing general 
taxes due for the fiscal years ending 1911, ending 1912, and 
a portion of 1913, to March 3, 1913. 
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Section 12 of the act of Congress approved August 14, 
1894, 28 Stats., 284, provides: 

“That if said Board of Assistant Assessors shall 
learn that any property liable to taxation has heen 
omitted from the assessment for any previous year or 
vears, or has been so assessed that the assessment was 
void, it shall be their duty at once, to reassess such 
property for each and every year after the passage of 
this Act for which it has escaped assessment and tax¬ 
ation, and report the same through the assessor to the 
Collector of Faxes, who shall at once proceed to collect 
the tax so in arrears as other taxes are collected.” 

Under this provision it became the duty of the assessor to 
assess this property for taxation upon the discovery of its 
omission from the regular assessment. 

It is submitted, therefore, that this assessment was duly 
made in accordance with law, and constituted a valid lien 
on the land at the time of payment, which it was the duty 
of the Commissioners to transfer to the fund in their hands, 
and that the order of the court below directing the repay¬ 
ment of the amount deposited with the collector of taxes 
as security for its payment should be reversed. 

CONRAD II. SYME, 

JAS. FRANCIS SMITH, 

Attorneys for Appellants. 


[ 23066 ] 
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OCTOBER TERM, 1913. 


No. 2594. 


COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 

Appellants, 

vs. 

THE BLAKE AND KNOWLES STEAM PUMP WORKS, 

Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

On the 27th day of February, 1907, the following act of 
Congress was approved by the President (34 Stat. at Large, 
1000 ): 

“That under and in accordance with the provisions 
of sections four hundred and ninety-one a to four 
hundred and ninety-one n, both inclusive, of sub¬ 
chapter one of chapter fifteen of the Code of Law for 
the District of Columbia, within ninety days after 
the passage of this act the Commissioners of the Dis- 
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trict of Columbia be, and they are hereby, authorized 
and directed to institute in the Supreme Court of 
the District of Columbia a proceeding in rem to con¬ 
demn the land that may be necessary for connecting 
Sixteenth street with Rock Creek Park by a parkway 
of not more than an average of four hundred feet 
in width extending along or in the valley of Piney 
Branch, District of Columbia. 

“Sec. 2. That the sum of six hundred dollars, or 
so much thereof as may be necessary, is hereby appro¬ 
priated, one-half out of the revenues of the District 
of Columbia and the other half out of any moneys 
in the Treasury not otherwise appropriated, to pro¬ 
vide the necessary funds for the costs and expenses of 
the condemnation proceedings taken pursuant hereto 
to be reimbursed to the revenues of the District of 
Columbia and the United States in equal parts from 
assessments for benefits when the same are collected, 
and a sufficient sum to pay the amounts of all judg¬ 
ments and awards is hereby appropriated, one-half 
out of the revenues of the District of Columbia and 
the other half out of any moneys in the Treasury not 
otherwise appropriated.’ 

Condemnation proceedings under this act resulted in a 
final judgment on the 18th day of December, 1907, con¬ 
firming the award of commissioners appointed by the court 
as to the several parcels involved including one owned by 
Chapin Brown. 

The deficiency appropriation act, approved June 25, 1910 
(36 Stat. at Large, 784), contains the following: 

“Connecting Sixteenth street with Rock Creek 
Park: For additional amount required for the costs 
and expenses of condemnation proceedings taken pur¬ 
suant to the public act approved February twenty- 
seventh. nineteen hundred and seven, entitled ‘An 
act for the opening of a connecting parkway along 
Piney Branch, between Sixteenth street and Rock 
Creek Park, District of Columbia,’ fifteen dollars.” 

The District appropriation act approved March 2, 1911 
(36 Stat, at Large, p. 988), contains the following: 




“For care and improvement of Rock Creek Park, 
and of the Piney Branch Parkway between Sixteenth 
street and Rock Creek Park, which parkway shall 
hereafter be under the jurisdiction and control of 
the board of control of Rock Creek Park, exclusive 
of building for superintendent’s residence, to be ex¬ 
pended under the direction of the board of control 
of said park twenty thousand dollars.” 

The District appropriation act approved June 26, 1912 
(37 Stat. at Large, 155), contains the following: 

“For care and improvement of Rock Creek Park, 
and of the Piney Branch Parkway, exclusive of build¬ 
ing for superintendent’s residence, to be expended * 
under the direction of the board of control of said 
park in the manner now provided by law for other 
expenditures of the District of Columbia, twenty- 
five thousand dollars.” 

As to the compensation awarded for the par¬ 
ticular parcel of land involved in this case, after 
the condemnation proceeding was terminated a con¬ 
troversy arose between the appellee and Chapin Brown, the 
former owner of the tract, as to the validity of a deed of 
trust upon the land securing the payment of a promissory 
note held by the appellee. This controversy resulted in liti¬ 
gation which was terminated hv a final decree in this case 
on February 27, 1913. That decree directed the Commis¬ 
sioners of the District to pay to the attorney of record of the 
appellee the sum of $13,881.50, being the amount of the 
award and judgment for the parcel in question. No appeal 
was taken from this decree, the appellee having agreed in 
consideration of Brown waiving his appeal that the part of 
the land covered by the deed of trust and not taken in the 
condemnation proceedings should he released from the oper¬ 
ation of the deed of trust. Before this agreement was con¬ 
cluded, however, Brown and the appellee’s attorney went to 
the office of the District Commissioners to ascertain if there 
were any unpaid taxes on the land. On the next day the 


4 


Assistant Corporation Counsel, Smith, by telephone informed 
the attorney for the appellee that there was no such tax and 
(14, 15), requested the attorney for the appellee to have 
that fact incorporated in the decree, which was done. 

But the next dav Mr. Richards, the assessor of the Dis- 
trict, undertook to make an assessment on the land for gen¬ 
eral taxes amounting to $459 for the years 1911, 1912, 
and 1913 (20, 21). 

The Commissioners, refusing to comply with the decree 
of February 27, 1913, unless the appellee would secure the 
payment of the sum of $407.86, the attorney for the appellee 
made a special deposit of that sum with the Commissioners, 
and the decree was amended so as to reserve the question 
of the liability of the land to this tax. The court below (Mr. 
Justice Anderson), after hearing argument on the question, 
made an order on the 28th day of May last directing the 
Commissioners to return this deposit to the appellee or its 
attorney of record (22). The Commissioners appealed. 

ARGUMENT. 

The Assessment Was Invalid. 

As the brief which has been filed on behalf of the ap¬ 
pellants makes no reference to any case holding that after 
land has been condemned for public use it remains subject 
to taxation, it is assumed that the learned counsel for the 
appellants have not been able to find any such case. 

Counsel for the appellants, however, rely upon three 
cases in the Supreme Court of the United States which have 
no reference to taxation, but which hold that the title to 
condemned land does not pass until payment of the com¬ 
pensation has been made. In one of these cases—Cherokee 
Nation against Kansas R. R. Co., 135 U. S., 641-659, it was 
held that a statute was valid which authorized the railroad 
company to enter upon the lands taken, pending an appeal 
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from the judgment of condemnation, upon a deposit by the 
appellant in court of double the amount of the award. In 
another of these cases—Kennedy against Indianapolis (103 
I T . S., 599, B03)—it was held that the right to enter and use 
lands condemned was complete as soon as they were actually 
appropriated pursuant to the act authorizing the condemna¬ 
tion, but that the title to them did not vest until just com¬ 
pensation had been made. In the remaining case—Sweet 
vs. Rechel (159 U. S., 380, 404)—an act of the Legislature 
of Massachusetts was sustained which authorized the imme¬ 
diate taking of property for public use, but provided a 
scheme for the ascertainment and payment of the damages 
to the land owners after the taking of possession. The case 
in this court of McFarland vs. Elverson, 32 App. D. C., 81, 
89, has no application, because in that case no appropria¬ 
tion had been made and no provision of any kind for deter¬ 
mining compensation. 

Would anybody contend that the land involved in any 
one of the above cases was the subject of taxation after it 
had been taken possession of whether the title had actually 
passed or not? Clearly not, and this demonstrates that the 
question of taxability is entirely distinct from the question 
of the passing of the title. 

It is true that in the answer of the Commissioners to the 

/ . 

petition of the appellee asking the court to direct the Com¬ 
missioners to return to it the amount paid for taxes the 
Commissioners sav “that the said District of Columbia has 
not. at any time, entered upon or in anywise taken posses¬ 
sion of, either actually or constructively, the aforesaid land 
or any portion thereof” (19), but to the argument based 
upon this language there are two replies. 

In the first place, to say that the District has not con¬ 
structively taken possession is an averment of a matter 
of law which the appellee is at liberty to dispute, and it 
appears that pursuant to the acts of Congress referred to 
above constructive possession (and no doubt actual pos- 
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session) was taken of all the land condemned in this pro¬ 
ceeding l>v the board of control of Rock Creek Park. 

In the second place, it is not the actual taking of posses¬ 
sion, hut the right to take possession which determines the 
question of taxation. When the court finally approved the 
award of the Commissioners and the time for the taking of 
an appeal had expired the right of the public over the 
land was absolute and the right of the land owner was at 
an end. His claim was solely against the fund appropriated 
to pay for the land. 

A single consideration would seem to be conclusive in 
this regard, and that is that the statute relating to taxation 
of lands in this District provides, as do all other such statutes, 
that in case the tax is not paid the land may be sold for 
the taxes. Will the learned counsel for the appellants claim 
that after land has been condemned in this District for the 
Government or for the District it may be sold for the pay¬ 
ment of taxes accruing after the condemnation? Suppose 
the alleged oversight as to levying taxes on this parcel of 

land for the vears 1911 to 1913 had not been discovered till 
«/ 

after the amount of the award had been paid to the ap¬ 
pellee pursuant to the court’s decree, how would it have 
been collected? There is no personal liability of land owners 
in this District for taxes on the land and the taxing authority 
would hardly sell its own land, because it had not paid its 
own taxes. 

But aside from this it is quite apparent that the 
hasty overnight proceeding which the Commissioners call 
an assessment of taxes in this matter was not a valid as¬ 
sessment for other reasons. 

The act of Congress governing the case requires that the 

assessment shall be made bv the “Board of Assistant As- 

«/ 

sensors” (28 Stat. 282). Mr. Richards, the assessor, in 
his affidavit filed by the Commissioners, says: “In making 
the assessment / took into consideration,” etc. (20). And 
in his hurry he took no note of the size of the parcel, the 
certificate reading, “— square feet valued at $10,200” (21). 





Again, the certificate is for three years at $153 for each 
year, or $459 in all, whereas, the Commissioners of their 
own volition apparently have altered the assessment—how, 
when, or why does not appear—so that only $407.86 is 
claimed. And Richards admits that in fixing the value of 
the land he took into consideration the award of the jury 
in the condemnation proceedings (20), which clearly he 
had no right to do. It is quite apparent from the fact that 
he did not know the number of square feet in the parcel 
that he must have based his valuation on the award alone; 
for no man can value a parcel of land if he does not know 
its size. The assumed valuation, $10,200, is very close to 
three-fourths of the aw T ard, $13,881.50. 

The Commissioners would be estopped to set up the 

ASSESSMENT AS A CLAIM AGAINST THIS FUND, EVEN IF THE 
ASSESSMENT WERE A VALID ONE. 

It clearly appears that while Brown and the appellee’s 
attorney, after Mr. Justice Anderson had announced his 
opinion in favor of the appellee, were endeavoring to reach 
an agreement by which the appellee should receive the 
amount of the award, and Brown should take the land re¬ 
maining clear of the deed of trust, it became necessary for 
the attorney, under instructions from his client, to learn 
whether if the litigation should be closed on that basis the 
appellee would receive the full amount of the award clear 
of any claim for taxes. Upon being informed by the As¬ 
sistant Corporation Counsel the next morning that he had 
made inquiry and had learned that there w r ere no unpaid 
taxes on this parcel, the attorney for the appellee consented 
to the entering of the decree releasing the part of the land 
covered by the deed of trust which was not taken by the Dis¬ 
trict from the operation of that deed. A clearer case for 
the application of the doctrine of estoppel it would be hard 
to conceive. This court has held the District to be estopped 
in a similar case (— App.-, —). 
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It is true that the learned counsel for the Commissioners 
who acted for them in this transaction is willing to stultify 
himself by filing an answer for the Commissioners in which 
they say that he did not represent them “in this proceed¬ 
ing" when he assured the appellee’s attorney there were no 
taxes against the land (18). But this not very laudable 
excuse will not serve, because the information came through 
the Assistant Corporation Counsel from the Auditor of the 
District himself (see affidavit of Mr. Smith (14-15), and 
also from the Assessor of the District (see answer of Com¬ 
missioners, which Mr. Smith himself signed as attorney for 
the Commissioners, 18-19). 

Further, while the Commissioners say that Mr. Smith did 
not represent them when Brown and the appellee’s attorney 
called to inquire about the taxes, they do not say that he 
was not authorized to speak for them when the next morn¬ 
ing he* telephoned to the attorney for the appellee that 
there were no taxes on the land, and asked the attorney to 
have that fact incorporated in the decree (Mr. Smith’s affi¬ 
davit, 15). 

It is respectfully submitted that the order appealed from 
should be affirmed with costs. 

A. S. WORTHINGTON, 

Attorney for Appellee. 
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